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CAPABILITY POLICY AND PROCEDURE
The vision of Bright Futures Educational Trust is to create a world class education to enable every young person to reach their full potential, and in particular, their full academic potential.  Our values are hard work, passion and integrity and it is therefore important that the Trust has a fair and transparent policy and procedure for handling any cases of staff who are not performing in their job, which comply with education and employment legislation and are underpinned by the ACAS Code of Practice and guidance. 
In accordance with the Trust’s Recognition Agreement any proposed changes to this policy will be consulted on with the Trade Unions.
What is the Policy for?
The over-arching purpose of this policy and procedure is to help and encourage all staff to achieve and maintain acceptable standards of performance and provide a fair, transparent and effective mechanism for dealing with performance matters up to and including dismissal, where necessary. 

This policy and procedure will only apply where there are significant concerns about performance that the appraisal process has been unable to address.
The policy and procedure is not for handling:

· Short or long term sickness absence.
· Concerns during a probationary period.
· Conduct concerns
· Redundancy/reorganisation.
· Termination of a fixed term contract.
· Circumstances where continuation of employment would involve a breach of a statutory enactment or provision.
In addition to the above, there may be occasions where an employee raises a grievance in connection with actions taken under this Capability Policy. This shall not automatically lead to any delay or pause in the conduct of any matters under this Capability Policy however the school will consider the nature of the grievance before determining next steps.  
The informal stage of the Trust’s appraisal policy already provides for the employee to request a review if a support plan is put in place and the employee believes this to be unfair or unreasonable.
This policy does not form part of any employee’s contract of employment and it may be amended at any time. The Trust may also vary the procedures set out in this policy, in consultation with Trade Unions, as per its recognition agreement.  In addition, the policy may be varied for a particular case in consultation with the union representative for example to alter any time limits.

Who is the Policy for?

The policy applies to all staff (at all levels and grades) employed by the educational establishments which form part of Bright Futures Educational Trust (BFET), including senior managers, officers, employees, trainees, part-time and fixed-term employees (collectively referred to as staff in this policy).  It does not apply to contractors, agency workers, consultants, governors or non-employed Board members.

Policy Standards
The following will apply in all cases:
General Principles 
1. No capability proceedings will be undertaken unless the support plan has not been successful in improving performance to the required standard.  See the Appraisal policy for details.

2. At every stage in the procedure an employee and, if requested by the employee, their representative will be advised of the nature of the concerns against him/her and will be given the opportunity to state his/her case before any decision is made.

3. At all formal stages of the Capability Procedure, an employee will have the right to be accompanied by an accredited Trade Union representative or a work colleague of their choice who is not involved in the substance of the allegation against them. The Trade Union representative or work colleague would be present to observe the proceedings and advise an employee, but cannot answer questions on an employee’s behalf. However, they can put the case, sum up and confer with the employee during the meeting.  Employees should make their own arrangements if they wish to be accompanied.
4. If an employee has a particular need, for example, a disability which causes a substantial disadvantage, adjustments will be made to the procedure to allow the employee to participate and depending upon the medical recommendation there could be circumstances where the employee may be permitted to be accompanied by someone other than a Trade Union representative or work colleague. If the employee still wishes to have a trade union representative present as well they can do so.
5. At any meeting convened under these procedures a scribe will be in attendance to take written notes to serve as a record for the purposes of this procedure, which will be shared with the parties after the meeting. Meetings will only be electronically recorded when a request is made and agreed by all parties.

The employee will be asked to sign that these notes are an accurate reflection of the meeting. The employee can request changes to reflect what they believe to be a more accurate reflection of the meeting.  If these are agreed, the changes will be incorporated.  If the requested changes are not agreed the changes will show on the document but make it clear that they are not agreed changes.  If an employee refuses to sign the note, this will be noted on the record of the interview along with the reason provided.  The notes can still be used as part of the on-going procedure.


6. A Trade Union representative has the right to have his/her Regional Officer present at any meeting called under this Policy.
7. Where sickness is given as a reason for non-attendance at a meeting a medical certificate should be provided and a referral may be made to Occupational Health to advise whether the capability procedure should continue or be delayed. Where Occupational Health advice is that the capability process should be postponed, the situation will be reviewed at regular intervals.

When someone is absent through sickness whilst capability proceedings are ongoing, a referral to occupational health will usually be made to understand how best to proceed.  
8. Where an employee is repeatedly unable or unwilling to attend a hearing, it may be concluded that a decision will be made in their absence based on the information and evidence available at that time. Due consideration will be given to any relevant medical opinion, the employee’s work record, disciplinary record, position and length of service.  In these circumstances, where a meeting is to take place in an employee’s absence, employees will be notified in advance and given the opportunity to send in a written submission.  They can also discuss other options with their Trade Union representative, who, for example, may be willing to attend on their behalf.  This will be a matter between the employee and their representative. 
9. Capability matters will be pursued sequentially through the stages of this procedure. 

10. Previous performance warnings which are no longer ‘live’ should not be considered in determining outcomes.  
11. Capability records will be held on the personnel file of the employee, in accordance with the Data Protection Regulations and the Trust’s retention of records policy, which includes the retention of only records which are still live.  Capability procedures will be treated with confidentiality, notwithstanding the need for the Principal/local governing body and/or the Trust’s requirement to quality assure the process.
12. Dismissal under the capability policy will be with notice or payment in lieu of notice. 
13. Employees will be advised of their right of appeal against any formal action taken under this procedure.  The appeal chair will be independent of the original hearing and investigation.


14. All persons involved in the capability procedure will be mindful of their responsibilities under the Equality Act 2010.  Reasonable adjustments will be made where appropriate to assist an employee and/or their companion to attend.
15. Where an employee raises a grievance during the capability procedure, the Trust’s grievance procedure should be followed. In exceptional circumstances the capability procedure may be temporarily suspended to handle the grievance, but in the majority of cases it will be appropriate to deal with both issues concurrently.  Where the grievance and capability are to do with the same matter the school may identify one investigative and/or hearing manager for both the grievance and the capability.
16. The timescales in the procedure may be amended as appropriate in certain circumstances.  All parties will ensure that all stages of the procedure are progressed as equitably as possible.


Specific Principles

1.
Authority to Act and Roles and Responsibilities
· The line manager, will determine if the performance improvement does not meet the required standard, following the completion of the support plan timeframe.  (For the purpose of this policy it is assumed that the line manager is also the appraiser). The appraisal policy provides the detail on this informal process.   If performance is not at the required standard the line manager, will be responsible for compiling a report containing the performance concerns and the support offered to assist the employee to combat the concerns within the appraisal process which they will present to a formal hearing.
· The BFET Head of Human Resources is responsible for providing advice and guidance on 
   applying the Policy and Procedure.  
· Where a case proceeds to a formal hearing, the chair of the meeting will not be the line manager or appraiser.

· Any Executive Principal, Principal, Head of School, or BFET Executive team member has authority to chair meetings and take decisions on the application of this Policy, procedures and any resulting outcomes for employees in roles in any school or the central Trust.  This authority is extended to involvement in a case in any school in the Trust, if needed to ensure independence.
· In some circumstances, for example where independence is needed, a Board director or Local Governing Body member, may be asked to chair meetings or sit on an appeal panel.


· Any cases where hearings have the potential to result in a dismissal should be referred to the BFET Head of HR or designated HR representative, for advice. 

· Appeals may be heard by any employee who is independent of the case and who holds the same or a more senior post than the chair of the original hearing.  Governors and or Directors may be asked to participate in appeals. An appeal against a dismissal or action short of dismissal will be heard by three people, with one person being allocated the position of chair of the meeting.  All other appeals will be heard by two people.  Where both panel members are not in agreement, the chair of the meeting will determine the outcome.  Any appeals against a dismissal will also have the Head of HR, or her delegated HR representative present at the meeting.
2.
Formal Procedure


2.1
Compiling a performance report

The line manager, in conjunction with the appraiser, should prepare a report containing the facts of the case.  This should cover:  
· A brief overview, including a timeline, of the specific steps taken so far to support an improvement in performance through the appraisal process and support plan


· Details of the performance/competency standard required and the relevant performance concerns including dates, specific examples, the impact of the underperformance on the school/pupils.  


· Details of the support already provided to the employee, including dates and how the support has affected performance. 
· Copies of any relevant documents such as the employees most recent appraisal records, the support plan and any other documents that relate to the matters to be discussed. 

· The line manager should refer to HR for advice on the appropriate hearing chair.
2.2 
Hearing Protocols 
The following protocols will apply at all 3 stages of the procedure:

· The invitation letter will be sent to the employee, to provide 10 working days’ notice of the meeting. The letter will contain, the time and venue of the hearing, inform the employee of the potential outcomes of the hearing and remind them of their right to be accompanied. 

It will attach a copy of the capability policy and procedure, ideally the above performance report and any ancillary documents to be discussed during the meeting.  Where possible the report and ancillary documents will be sent with the invitation letter.  However, if this is not possible it will be sent to the employee, to be received at least 5 working days ahead of the meeting, in order to provide the employee with a reasonable amount of time to prepare their case.   

· If the employee wishes to call a witness or provide any written evidence, they should inform the line manager at least 2 days before the hearing date and provide copies of the evidence. This will also be provided to the Hearing chair and the HR representative at this point to read in advance of the hearing. Where the employee wishes a witness to attend, who is a current employee, the school will ensure that this takes place.

· If the employee’s companion/representative is unable to attend on the date proposed for the hearing and has confirmed this in writing, the school will always try and accommodate a representative/companion’s availability however, this may not always be possible. In these circumstances, the hearing may be postponed provided that an alternative date has been proposed by the employee which is within 5 days of the original date set by the school.
· If the employee fails to attend a hearing without good cause, the Chair may choose to continue in the employee’s absence, if having considered all of the relevant circumstances he/she considers it is appropriate to do so. The Chair will act reasonably and fairly in these circumstances.  Alternatively, an alternative date will be provided and the hearing will go ahead on this date.
· The procedure to be followed at a Capability hearing is outlined in Appendix A.
· The capability hearing may be adjourned to allow further investigation in light of the employee’s representations and will normally be reconvened to allow the employee and or the line manager the opportunity to comment on any further information.
2.3
First Capability Hearing and potential outcomes
The hearing chair will consider the information presented by the line manager and all representations provided by the employee before determining an outcome.

2.3.1
The Chair may conclude that there are insufficient grounds for pursuing the capability issue and that it would be more appropriate to continue to address the remaining concerns through BFET’s Appraisal Policy, at which time the employee would revert back to the appraisal process at the stage where they left it and in such cases, the capability procedure will come to an end and records connected to the formal procedure will be removed from the staff file. The person conducting the meeting may also adjourn the meeting for example if they decide that further investigation is needed, or that more time is needed in which to consider any additional information.

2.3.2
In other cases, the meeting will continue. During the meeting, or any other meeting which could lead to a formal warning being issued (including second or final capability meetings), the Chair will: 

· identify the specific professional shortcomings; 

· give clear guidance on the improved standard of performance needed to ensure that the employee can be removed from formal capability procedures (this is likely to include the setting of new objectives focused on the specific weaknesses that need to be addressed, any success criteria that might be appropriate and the evidence that will be used to assess whether or not the necessary improvement has been made);

· explain any support that will be available to help the employee to improve their performance to the required standards;
· set out the timetable for improvement and explain how performance will be monitored and reviewed during this period. The timetable will depend on the circumstances of the individual case but in straightforward cases will be a minimum of six weeks; 

· in appropriate cases a First Written Performance Warning may be issued and the employee warned that failure to improve within the timeframe could lead to a second capability hearing being called at which a final written warning may be issued. A First Written Performance Warning if issued will remain “live” for a period of 6 months.

The outcome of the First Capability Meeting will be confirmed in writing to the employee within five working days and where a warning is issued this letter will include details of the procedure and time limits for appealing against the warning.


 
2.4.
Monitoring and review

In the period following the hearing whatever the outcome, a period of monitoring and review will take place. This will be a supportive process and will seek to track progress and offer guidance. 
Where the outcome of the First Capability hearing was to continue to formerly monitor the employee and review their performance without issuing a warning a further First Capability hearing will be called at the end of the review period.
Where the outcome of the First Capability hearing was a First Written Performance Warning, a Second Capability hearing will be called at the end of the review period.  Paragraph 2.2 above will apply in these circumstances.  The only difference will be that the report will just summarise the issues up to the outcome of the First Capability hearing and focus the detail on the specifics following the issuing of the First Performance Warning.

2.5.
Second Capability Hearing and potential outcome

The hearing chair will consider the information presented by the line manager and the representations provided by the employee before determining an outcome.

The potential outcomes of a Second Capability hearing are as follows:
2.5.1 If the chair is satisfied that the employee has made sufficient improvement, the capability process will cease and the employee and the support plan in the appraisal process will re-start.  The employee will however be advised that if the appropriate performance is not sustained for the remaining duration of the First Performance Warning then a further Second Capability Hearing could be called ;  

2.5.2 If some progress has been made and there is confidence that more is likely, it may be appropriate to extend the monitoring and review period as part of the First Performance warning.  This may mean that the duration of the First Performance Warning is extended;

2.5.3 If no, or insufficient improvement has been made during the monitoring and review period in the support plan, the individual will receive a Final Written Performance warning, which will remain on file for 9 months.

2.5.4 This warning will: 
· identify the professional shortcomings;

· give clear guidance on the improved standard of performance needed to ensure that the teacher or member of associate staff can be removed from formal capability procedures (this is likely to include the setting of new objectives focused on the specific weaknesses that need to be addressed, any success criteria that might be appropriate and the evidence that will be used to assess whether or not the necessary improvement has been made);

· explain any support that will be available to help the individual improve their performance;

· set out the timetable for improvement and explain how performance will be monitored and reviewed. The timetable will depend on the circumstances of

the individual case but in straightforward cases will be six weeks; 
· explain that if the requisite standards are not achieved within the timeframe that a Final Capability hearing will be called which could result in a removal of a TLR, transfer to an alternative role/demotion or dismissal.  

The outcome of the Second Capability Meeting will be confirmed in writing to the employee within five working days and where a warning is issued this letter will include details of the procedure and time limits for appealing against the warning. 

2.6.
Monitoring and review

In the period following the Second hearing whatever the outcome, a period of monitoring and review will take place. This will be a supportive process and will seek to track progress and offer guidance. 

Where the outcome of the Second Capability hearing was 2.5.2 above, a further Second Capability hearing will be called at the end of the review period.

Where the outcome of the Second Capability hearing was a Final Written Performance Warning (2.5.3), a Final Decision Capability hearing will be called at the end of the review period.  Paragraph 2.2 above will apply in these circumstances.  The only difference will be that the report will just summarise the issues up to the outcome of the Second Capability hearing and focus the detail on the specifics following the issuing of the Final Performance Warning.

2.7.
Final Decision Capability Hearing and potential outcomes

The hearing chair will consider the information presented by the line manager and the representations provided by the employee before determining an outcome.



The potential outcomes of a Final Decision Capability hearing are as follows:
2.7.1 If the chair is satisfied that the employee has made sufficient improvement, the capability process will cease and the employee and the support plan in the appraisal process will re-start.  The employee will be advised that if the appropriate performance is not sustained for the remaining duration of the Final Performance Warning then a further Final Decision Capability Hearing could be called;  

2.7.2 If some progress has been made and there is confidence that more is likely, it may be appropriate to extend the monitoring and review period in the Final Performance Warning.  This may mean that the duration of the Final Performance Warning is extended;

2.7.3 
If no, or insufficient improvement has been made during the monitoring and review period in the support plan, there could be several outcomes:

· the removal of a Teaching and Learning Responsibility (TLR) and associated payment.
· Transfer to an alternative post, if the school has a vacancy. This could result in a lower paid role.  If the employee refuses an alternative post, then dismissal would be outcome. 

· contractual dismissal (with notice).  If this is the case the school reserves the right to pay in lieu of notice  

The outcome of the Final Capability Meeting will be confirmed in writing to the employee within five working days and where a formal sanction is provided this letter will include details of the procedure and time limits for appealing against the warning. 


2.8
Appeals

An employee has the right of appeal against the issue of a formal warning or any of the sanctions provided for under paragraph 2.7.3. All requests for an appeal should be made in writing to the designated person (which will be clearly stated in the outcome letter) within 10 working days of receipt of the written notification of the decision. 

The employee’s appeal should clearly state the grounds for the appeal, with specific reasons. These reasons could be: an appeal against the facts, the decision, the procedure followed or new evidence/information is available. This will enable the Trust to determine if the appeal is to be by way of a rehearing of the case or by a review of the case.

If an employee is appealing against dismissal, the date on which the dismissal takes effect will not be delayed pending the outcome of the appeal. However, if the appeal is successful, the employee will be reinstated with no loss of continuity or pay.

An appeal hearing will be heard by an Appeals Panel who has not been involved in the capability hearing (See section 1- Authority to Act). The appeal hearing will normally take place within 5 working days of the employee’s notice of appeal being received. 


The Appeals Panel may consider any new evidence produced by the employee not available at the capability hearing. The Appeals Panel may only consider new evidence produced by the Capability hearing chair if it touches upon the employee’s credibility in relation to evidence the employee has already given or if it rebuts any evidence produced by the employee or any assertions made within the employee’s grounds of appeal.

The Appeals Panel may uphold the appeal, substitute a lesser capability sanction or confirm the capability action taken. The Appeals Panel cannot impose a more severe sanction than that imposed by the Capability Chair.

However, in cases of an appeal against an action short of dismissal i.e. a transfer or demotion, if the Appeals Panel considers that any new evidence from whatever source would warrant a more severe sanction i.e. dismissal, the Appeals Panel shall refer the matter to the original Capability Chair for consideration and the Capability Chair may impose a more severe sanction. If there was an appeal against such an increased sanction, it would be heard (where possible) by a different Appeals Panel.

The decision of the Appeals Panel will be communicated to the employee as soon as possible and usually within 5 working days of the appeal hearing. There is no further right of appeal.

The procedure followed is contained in Appendix B.

Further Information
Teachers’ Appraisal Policy

Associate Staff Appraisal Policy

ACAS Code of Practice. Link: 
http://www.acas.org.uk/media/pdf/f/m/Acas-Code-of-Practice-1-on-disciplinary-and-grievance-procedures.pdf

Guiding Procedure for a Capability Hearing
This may be altered by the Hearing Chair, with the agreement of the parties to the meeting
· See section 2.2 for hearing protocols


· A scribe will be provided to keep a record of the proceedings.
· The Line manager shall put the case, in the presence of the employee and his/her representative and may call any necessary witnesses to give evidence. Where ever possible, this should be a summary of the case as all parties will have had opportunity to read the detailed Investigative report beforehand.  This process will be determined by the Hearing Chair.
· Where the case is very detailed and contained several parts, the Hearing Chair may determine it will be more appropriate to take each element in turn, rather than considering everything at once.

· Whether taken in one or in separate components:
· the employee or his/her representative will then have the opportunity to ask questions of the line manager, on the evidence given by him/her.
· The Hearing Chair may ask questions of the line manager.

· The employee or his/her representative puts his/her case in the presence of the line manager.

· The line manager has the opportunity to ask questions of the employee.

· The Hearing Chair may ask questions of the employee.

· The line manager and the employee or his/her representative have the opportunity to sum up their case if they so wish.  

NO NEW EVIDENCE/WITNESSES MAY BE INTRODUCED AT THIS STAGE.
· The line manager and/or his/her HR representative and the employee and his/her representative, will then withdraw.

· The hearing chair will then consider their decision.  If it is necessary to recall one or other of the parties to clarify a piece of evidence already given, both parties are to return notwithstanding that only one is concerned with the point giving rise to doubt.

· The Chair may announce their decision either orally on the day but will normally confirm the outcome of the capability case in writing following the hearing.  

· The decision, including an oral decision, will be confirmed in writing within 5 working days of the hearing along with confirmation of an employee’s right to appeal against the decision.

NB: 
The Chair of the hearing may adjourn the proceedings at any stage if this is requested by either side and appears necessary or desirable. An adjournment is likely to be necessary where it is for the purpose of enabling further clarity of information. 


Any adjournment will be for a reasonable period as determined by the Chair. It should allow enough time to allow a further consideration of the information already received. 
Guiding Appeals Procedure
This may be altered by the Chair, with agreement of the parties to the meeting
· See section 2.8 for the pre-appeal hearing requirements


· Appeal documents will have been exchanged prior to the hearing and considered by the parties.
· The employee will be asked to summarise their appeal.  It will be taken as read that the detail of the appeal has been exchanged and considered beforehand.

· The Chair of the original hearing will summarise the reason for the original decision and respond to the appeal points (again both of these pieces of evidence will have already been provided to the appeal panel and the appellant).  The original Hearing Chair may be supported by the original HR advisor if required.

· The Chair may announce their decision orally on the day but will normally confirm the outcome of the appeal in writing following the appeal hearing.
· In any adjournments or deliberations by the appeal panel, the only other persons left in the hearing room will be the HR advisor to the hearing and a clerk.






This is a Trust-Wide Policy 


which applies to all the schools within the Trust
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